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UNCITRAL Legislative Guide on Privately —Pagel , ISBN 92-1-133632-5
Financed Infrastructure Projects
"The roles of the public and the private sectors in the development of infrastructure have

evolved considerably in history. Public services such as gas street lighting, power
distribution, telegraphy and telephony, steam railways and electrical tramways were
launched in the nineteenth century and in manyCountries they were provided by private
companies that had obtained a license or concession from the Government. Numerous
privately funded road or canal projects were carried out at that time and there was a rapid
development of international project financing, including international bond offerings to
finance railways or other major infrastructure " .
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='Le contrat de partenariat est un contrat administratif par lequel une collectivité

territoriale ou un établissement public local confie & un tiers, pour une période déterminée
en fonction de la durée d'amortissement des investissements ou des modalités de
financement retenues, une mission globale ayant pour objet la conmstruciion o la
transformation, l'entretien, la maintenance, l'exploitation ou la gestion d'ouvrages,
d'équipements ou de biens immatériels nécessaires au service public, ainsi que tout ou
partic de leur financement & I'exception de toute participation au capital. Toutefois, le
financement définitif d'un projet doit étre majoritairement assuré par le titulaire du
contrat, sauf pour les projets d'un montant supérieur & un seuil fixé par décret. 11 peut
également avoir pour objet tout ou partie de la conception de ces ouvrages, équipements
ou biens immatériels ainsi que des prestations de services concourant & l'exercice, par la
personne publique, de la mission de service public dont elle est chargée .
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http://ppp.worldbank.org/public-private-partnership/ legislation-regulation/laws/ppp-and-
concession-laws#examples
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"For the purpases of this law, public-private partnership contracts are deemed to
be agreements entered into between govemment or public sector entities and
private sector entities that establish a legally binding obligation to establish or
manage, in whole or in part, services, undertakings
and activities in the public interest, in which the private sector partner is
responsible for the financing, investment and management« pursuant to the
following guidelines : ............... * Law No . 11.079 Deals with " Brazil's Public —
Private Partnership Law ", 30 Dec 2004, Published in the Gazette 31.12.2004
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"Public Private Partnership means an arrangement between a government /
statutory"” entity / government owned entity on one side and a private sector
entity on the other, for the provision of public assets and/or public services,
through investments being made and/or management being undertaken by
the private sector entity, for a specified period of time, where there is well
defined allocation of risk between the private sector and the public entity and
the private entity receives performance linked payments that conform (or are
benchmarked) to specified and pre-determined performance standards,
measurable by the public entity or its representative " National Public Private
Partnership Policy- Draft for consultation - Department of Economic Affairs-
Ministry of Finance .
Government of India 2011 . Page 4
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Article 2 " Public - Private Partnership" A relatively long-term written agreement
between the public and private sectors for the purpose of providing a service of a
general nature or implementing a project or performing a certain task whereby project

financing and allocation of risks arising therefrom shall be pursuant to the contract "
Regulation Number (80) of 2008 - Regulation for Implementing Privatization=
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=Transactions - Issued in pursuance of Article (20) of The Privatization Law Number
(25) of 2000 .
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" The PFI is one of a range of government policies designed to increase
private sector involvement in the provision of public services " Research
Paper No. 01/117 -18 December 2001, By Grahame Allen
Economic Policy and Statics Section - House of Commons Library - The

Britain Parliament . An Electronic Version .
hitp:/iwww. parliament.uk/documents/commons/liblresearch/rp2001/rp01 -117.pdf
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Article 2" (1) For the purpose of this Act, PPP means a form of long-term partnership
between a public and a private pariner that has the following basic
characteristics............... " Promulgating the Act on Public Private Partnerships No.
129 / 2008 , Class: 011-01/08-01/142, Reg. No. 71-05-03/1-08-2- Zagreb, 30
October 2008
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"United Nations Economic Commission for Europe .Guide book on promoting "
Good Governance in Public Private Partnerships" ECE/CECL/4 , United Nations,
2008, ISBN 978-92-1-116979-9
" innovative methods used by the public sector to contract with the private sector:
who bring their capital and their ability to deliver projects on time and to budget,
while the public sector retains the responsibility to provide these services to the public
in a way that benefits the public and delivers economic development and an

improvement in the quality of life "

OECD is an international organisation helping governments tackle )

the economic, social and governance challenges of a globalised economy .
http://www.oecd.org .




—YY—
Cunyy gl (HAn (e paladl g Uil Cilaal ga Ao sSall alaaf B8 5T Cuny
oy, all Y deal) G e Bading (pelbadll Gy el A5le (5SS

(M) Ll
of Ll g ST ¢l gua) ple g 5 e O3 (gflal 3 " o3 AS) Al ol L
s cilans oAbl Bl U gl 25580 Wl g ¢ sl 38,55 Gy (Lol
(T e Sall gy o g8 il Cilaaall (Blai b Bale
aaladl il G Alainddl Bl e Ao gana " Lealy A1l yaT Cay i
(M 1 o ,al claaddly b Al Sl & dalall

Jand ¢ S e e sSad (S ol Alae Al ™ Ll Ll 38180 i LS
_Qh;ﬂ\ub;ngmﬂcﬂh_g ¢ pala 3y 5a g JaYl Al sk dpailad AB3e A
(T gl g 45l g Al gy ¢ g pdiall 240 Al a3 ) gl ey Sy

OECD , Public Private Partnership — In pursuit of )

Risk Sharing and Value for Money

Copied From " Public — Private Partnership in Portugal — The Legal Structure of the
Public — Private Partnership Contract and the Peripheral Contracts " By Alexandre
Andrade and André Santos Rawuel . Paper published in EPPPL ( European Public
Private Partnership Law ) Volume 5, Number 1, 2010 . Page 46,47

" Public-Private Partnerships, e-Government, and Privacy " By . Jim Dempsey "

Center for Democracy & Technology , Nov 2006 , Page 1

" Basically, a PPP is a contractual agreement between a public agency

(national, regional« state or local) and a private company to supply

infrastructure assets or services that traditionally have been provided by
governments "

" Public Private Partnership Handbook " By Klaus Felsinger - Asian
Development Bank- Publication Stock No. 071107

" The Simple Micro —Economic of Public — Private Partnerships” By Elisabetta ,

Tossa and David Martimort . A Research Paper Series , Vol.6, Issuel2, No.139-
December 2008. Published in Centre for Economic and International Studies .
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" Update on The National Program for Public Private Partnership " June 2009 — (™)
Presented By Public Private Partnership Central Unit, Egypt . Page 6
" PPP is a long-term contractual relationship between the public sector and the
private sector for the purpose of having the private sector deliver a project or a
service traditionally provided by the public sector”.

el SV Gl . VT G a8 Ll Ll ()
See also" PUBLIC PRIVATE PARTNERSHIP IN INDIA" By M.Sathana Priya and
P.Jesintha —Published in Journal of Management and Science , Vol.1, No.1
(Sep™2011) ISSN: 2249-1260 . Page 61 .
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" Why Arbitratiors " By Prof. Eugen Bucher - Professor emeritus at the University of Bern ~
Germany Unpublished Research Paper , page 1 . An Electronic Version downloaded from

http://www.eugenbucher.ch/publikationen/14 nichtpubli.html
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" Dispute Settlement -_International Commercial Arbitration " Published by UNCTAD (")
2005 New York and Geneva - UNCTAD/EDM/Misc.232/Add.38- Page 19 .
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v Globalisation and New International Public Works Agreements in Developing Countries

” By. Mohamed A.M Ismail . P 65 " Today , in light of the newly promulgated law in

Egypt, for instance , a PPP transaction is not purely administrative contract , it has a hybrid

nature " .
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Anelo — Saxon law, Guide to American Law . By. Anthony D' Amato & (*)
Stephen B. Presser - An Electronic Copy Downloaded from :
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" Anglo — Saxon law is the name generally used to refer to the legal system that prevailed in

Britain for approximately the five centuries before the Norman Conquest in 1066. It was the
law of Germanic tribes that ruled the nation following their victory in Danes " P 259.
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a specific law "
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" The notion of“ project risks "refers to those circumstances which, in the assessment

of the parties, may have a negative effect on the benefit they expect to achieve with the
project. While there may be events that would represent a serious risk for most parties”
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" Risk is the chance of an event occurring that would cause actual project circumstances to

differ from those actually assumed when forecasting project benefits and cost " Research

paper titled " Managing Risk in PPP Projects through Legal Documentation” . Presented
in The Expert Roundtable on Private-Public Partnerships Sponsored by The MENA-
OECD Investment Program and the Executive Privatisation Commission of Jordan-
Amman, Jordan September 6, 2007 Prepared by Alan G. Straus Director and General
Counsel, Acap Partners Ltd .
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" Risk Management in BOT Project" a Master of Science in Civil and 0

Environmental Engineering — Massachusetts Institute of Technology - Prepared by
Hsu-Hsun Hsiao — May 2000 . Page 9 .

See also " An Introduction to Risk Management in a Public Private Partnershiz "
Prepared by Partnerships British Columbia — July 2006 . " Risk management is the
process of identifying, analyzing and addressing significant risks on an on-going
basis. It is a process that can help avoid negative outcomes, and help recognize
emerging opportunities "
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" The expression " Risk Allocation " refers to the determination of which party or )

consequences the occurrence of events identified as project risks parties should bear
" UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects — Page 39.
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" The Treasury’s general principle of risk transfer is that risks should be transferred
to the parties best able to manage them " Research paper titled Public Private

Partnership Financiers’ Perceptions of Risks — Presented by Istemi Demirag , Igbal

Khadaroo, Pamela Stapleton , and Caral Stevenson . Published by The Institute of
Chartered Accountants of Scotland — 2010 , ISBN 978-1-904574-69-9 . Page 25 .
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" Risk Allocation in Public-Private Partnership Infrastructure Projects: (%)

Comparative Study " Research Prepared by Yongjian Ke , ShouQing Wang , and Albert P.
System - DEC 2010 , Page 345 C Chan . Published in Journal of Infrastructure.
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" Risks to Be Shared

Eleven risks were preferred to be shared between the public and private sectors, seven out of
them belong to micro-level, including all relationship_ six _risks and one third party risk. The
remaining sharing risks include" force majeure® ".excessive contract variation”. “poor financial
market ".and"* influential economic events”. All these risks have the same characteristic that
both public and private sectors may not be able to deal with it solely. Hence, a shared
mechanism would appear to be the best option "
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- posted 14/2/2007 . An Electronic ~ Version downloaded from
http://www.adr.af mil/factsheets/factsheet.asp?id=7347
" A mini-trial is a predictive process designed to narrow the differences between the
parties’ perceptions o their chances in litigation and to bring high-level decisionmakers
together for constructive settlement negotiations facilitated "Arbitration and Mediation in
International Bussiness By Christian Buhring-Uhle . Published by Kluwer Law
International 2006 . ISBN 90-411-2256-7. Page 195
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" The Mini- Trial ( Alternative Dispute Resolution Series ) " Written by Lester Edlman (*"

, Frank Carr , and James L. Creighton . US Army Corps of Engineers April 1989 — page 3,
IWR Pamphlet — 89-ADR-P-1.

" Mini-Trial: Involving Senior Management Practical Guidelines and Steps for Getting **)
Started" Prepared by American Arbitration Association —2005.




—Vyo—
Gl qallaal)
e Jiall dxal e [ Ay gud gulaa
( Dispute Resolution/ Review Board )
coti iadl A Las ( DRB ) baisl pdaddl 13 o Gl =114
ai Ainl SIS Gk e Al gall eyl 2y Adleidly e Sl
Sy ¢ oadl 13 (e G al Ghfiadl Ae 0 G (g3 oAl (e Ao g
e oli) wiy . dal) 2T 8 4Bl ClelalY) S B AL o oalll
(a5 ppah 5y 3 Alsa g adiyg ¢ ALY e g g pall Calios S5 (G ol
Bind (e Witalg B LS S il gay O RSl e Bile gy ¢ 0a3l
0% o pailad palaall 3¢l 5 O8) gf el
g ahall dualis o g Uy CleliiyY) @iz s o ol pd -
_gjptamjﬁjeﬁ,miwuw\‘;w@\ -
' Ccde Jadl Agped e Gl -
wgwyxj‘&mu\mwpwg‘wu\ Sl gl Ala) Ala
e iy Il iamad y B
‘eun.\g;\gof}gus‘Qgﬂ\&?udmgu@\;wi@ Y
ol Gy Gl ¢ AUl Vs Aeld A s Aule Tl gl pual o

" sans iy dglial dia ) AL el agie - clejli Gail Baaludl Jilagl 0
SYONY s ¢ Ll gl aad) = pel) aSaTl Asa (G plie Sy ¢ a3 peidl s
L kil L Yoy a
" Dispute Resolution Boards — Avoiding conflict before it occurs " Published by

Australian Construction Association website A
httn://www.constructors.com.au/publications.pm

SV A s Gl Ll 019

).L‘.si (1s7)

" Adiudication ( Dispute Boards ) " By Dr. Sherif El-Hagan,, Presented in
International Commercial Arbitration & ADR in a Challenging World Conference, Hosted by
CRCICA , from 29 to 30 March 2009 at League of Arab State Building Cairo , Egypt . Page 4.
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Annual value of signed contracts, £m
’ 2003 2004 2005 2006 2007

Health 667 2628 S98 3010 1706
Educn & Skills 373 456 749 1495 1514
Scottish Exec. 209 173 377 1003 1106
Defence 925 900 654 2674 1000
Transport 351 735 1021 150 727
ODPM 491 62 406 422 570
N.lreland Ass. 105 60 18 390 382
DEFRA 145 35 —_— 421 175
Home Office 138 74 38 ——— 46
Welsh Assembly — 22 — 42 17
DCA — 40 —— e —
Others 57 —— —— — 75
Total 34671 5245 42671 9607 7318

An Electronic Version of " IFSL Research — PFI in the UK & PPP in Europe 2008 " P2. ™
March 2008 . www.ifsl.org.uk/research
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Portfolio of current PFI projects across Government ™
Total capital costs Number of projects Department
million £
11.614.3 118 Department of Health
9.131.5 46 Ministry of Defence
7.731.1 166 Department for Education
7.349.4 62 Department for Transport
5.692.8 85 Scottish Government
3.843.8 28 Department for Environment,
Food and Rural Affairs
2.340.5 64 Department for Communities and
Local Government
1.999.8 39 Northern Ireland Executive
1.085.7 4 Department for Work and
Pensions
862.1 8 HM Revenue and Customs
850.8 25 Home Office
798.6 23 Ministry of Justice
543.4 24 Welsh Assembly
348.9 17 Department for Culture, Media
and Sport
331.0 1 GCHQ
141.0 1 HM Treasury
91.0 1 Foreign and Commonweaith
Office
21.8 1 Department for Business,
Innovation and Skills
18.2 1 Crown Prosecution Service
12.0 1 Cabinet Office
44 1 Department for Energy and
Climate Change
54.712.1 717 Total

Gl g e V1Y et b iy k()
UK Private Finance Initiative Projects : Summary data as at March 2012" —p6. (™
Source : HT Treasury hitp://www.hm-treasury.gov.nk/ppp_pfi_stats.htm
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" Online Arbitration " Research Paper presented by Rabab M.K (vae)

Yassen " International Commercial Arbitration and ADR in Challenging World ..... Cross
Cultural Perspectives” , an International Conference hosted by CRCICA & IFCAI during the
period of 29 —30 March 2009 . Cairo
" Online arbitration , also called electronic arbitration is defined as a method of dispute
resolution that has all activities of the arbitration , including submissions to the arbitral
tribunal and all proceeding , take place over the Internet via networks , e-mails, shat groups
or online conferencing "
ORI I PRCL I{ ONDRE Y. ORI INCIAPY FOR RO I oW | UV RS R PE UL (1)
Al Gl " L Sl L VAN e = Ye0) e ¢ bl dlaall ¢ GBI aaall ¢ Buladl olel)y
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L) (sa aabd 2l 7 AlEe L ~ g AN aSally TSyl Ll L 4 e YOOY
apdally Luabid) Ll ¢ 5aniall Bappd) CablaY! Amala — s 3y (o lally Axgyll) e (B ypdie Sing

VE0 g YoNY = eVl il )
" Dispute Settlement — International Commercial Arbitration — Electronic Arbitration "

Guideline presented by United Nations Conference on Trade and Development
( UNCTAD) / EDM/Misc.232/Add20 . 2003 .
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" Bill of lading" means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document. A provision in the document that the
goods are to be delivered to the order of a named person, or to order, or to bearer, constitutes

such an undertaking."
e Rl Radall = ) ilea dena o e claily (o8l jpas dpana cad T gl oyt v ()
CEEY G dgpell Auagl



¥y
Al alivg a8 ¢ M) Lgal oyl dajlie o oliy padll diw jaay B-YOA
5 Aaiull eyl A jlie Seaall ga poud ¢ disbiny Lo Sl Lo A il
il L) iaal) Jlad 13 ) Jlag¥) s e plSal (g i W g ¢ Gl Y jhcy
5050 253l A (e Jsn Ol sk Aall o2 Gy ¢ aiall ag Jal 53
G ad Ala) Ala i oadll die o Baki of Al Jlag) AL

¢ 3k ,Ladll

a5l akatll b yd Juely LealSad (po 23l (8 4y paall Lalil) AaSan Cud
o cuzd 3 (79 ol diw 8 sl Ay a e el Jlagy) ddalie A

asd 83 a5 ad (i e 99 Sl a1 G Y Al T B (el
i S o Ol 13 e Ve Salal) Cuag) WeSe gadl) dia (g 4d) Ju )
(ol ) Claslls Al e 0S 0o Ll @i Aleal G @l 0o 0l
sjﬁoﬁms\sgon.\squ\a;t_;;c@mmmL;hi.;,«gxgdufnmj
Juu\x..Jaaogau\‘;gi_ujssgdwwujﬁmw\mgi
ol g 5, salall 038 G Ja M 8 5 ey qenl O Tadine 5% - Legal)
b b 13 1k 4l Qs el (e e ol Bl 056 0 2 Lo ()
ey L - 038 pe LS cail) Aplee 3 Aadiadl) Calia o ey ol i
Yy bl s oy LS () iy Jasi 45 Ll 38 ey - i) o i
@Fﬂ\m&‘s@g@\ﬂ«goﬁus?sg\otsm_q)mwm)i

(\'\‘ 2)

asill il il oluziay (s3ly VA9 [E/YY (B palall VA8 Aad A gy (aall Hladl 05l e

s gty by agall obisiiey o3l Sie aly gl lay) se VoY saldl i ¢ VAAY B bl

Alay Al S (saally all ) savsa ad PRI I R IV TR [ CTOR LT VRN WO R SO

" (Al ) A

VW0 qy ekl ¢ Y4 0o VT (8 e 1810/Y/Y0 Auday jabuall 5L ¥ Aad T o) ekl rve)
Adlad €Y Aad £0F oy galilly ¢ Yoo e VA (3 G YANY/YY (B palall Al Y Al
. 880 Ba YY vaig'ﬁsa\‘iA\/Y/“\ ,‘,_'e_)_\LA\



=Y -
J@y\&JmQJJ\g\MtLﬁg\ﬂuwMﬁgﬂ\.moig_n
geﬂssgam\mhjﬁwas;ﬂshﬁ%omuwm@a&m
" L) Al Sl il A Aasd (e 4 Lgalal (Lgal] Juapall ) AieUal)

S gl Qi 485 (B Qpaall aSadll B agay ¢ gl Ll lad
&S " U B Gl (g ad Ol S gy O @lld Jlay ¢ Al dad,
Q;Hsgjaﬁ&)t:womﬁy&wae\s;i@L;J_a.‘yuawmje&&s
Cad Sl am ALl ggen U Seaddl Al 5 ¢ Lie Law 8 W ce il
e o adl ) dusall llad ¢ ol siw Al ediall il 4y Al all
aliiall I dallaly anil) vt of ) Daiie 5 aYy) o2 iy ALl el
bl LY AaSaa Cadad ¢ Ll O pad) aSadl dayd e Jeidl 3 () S
B adle Al Lol Blae syl adll dh 8 3 L 4y el
O 133 ¢ gy 0150 38 IS ) LeS il (8 Camail 08 (3555 A Ll gy

(77 iny B il diaw o imlacty ALl Ja g 5 g Ul

Gl eV Sl o il 8 T pendl) adill plisd o ey 1388 5 Y04
Lj&lé\.ﬁ\])cQ:....".J\m@jdl;iulbjwljlﬁjihjhhga)lﬂﬁﬂl
1Sy ¢ Adajliall a5l e ol akadll S el daaly AaY) oS5 of N
5 pulall Balall Lgle Cacai Le iy La g ¢ BBV 1agn LY Jle Jlel
5,8l duadbial) saladl 5 AN 5l Aol salall S radl aladll o5ild e

¢ il senaaf Gl 8 1l e Hamilton & Co. v. Mackie&Sons ( 1889 ) i (™
CTE Ga Gilal) gl

A o ol Gy Gilal) paall ¢ @liptll e pena b il Jal Y slayt 3 L ()

Gldl gl ¢ anall 3o Wl Ly ¢ 89 pa Gl gasall ¢y aaf @ TEA Ga WA

.09 a



—-Y1Y-

eyl 8 A el Qe 185 (g el asadll 058 e A
A} et Lagh Al y AllaY) el (oS5 o Ay 5 ANY Sl Blit

Jaall Gl e ks Al w\e;,:m S Gl pail e Jea Jptadll YT
iyl Jlal e 43 Uil (Sas § ALY Gaok o ) anadll @l o L)
) O ¢ il LSO LS BN e b e o Ladgal agfe g Adle gyl Y
i Y LY ) e a5 am L N a2 o ok i
£135 o5t Ala b A (o Llh el 13 oy ¢ T oSl pge puind e
Wil B Y 1 Jee) o 4dld ¢ AlaYl aSatl B G Y o
Slo Gl 35 alle ¢ g1 e 38 Gl e Jsenall Anpally L) Jladl
CAEAN el e Al dxpall A0

'g.'am\ Gagall-
asadl) (glds) Ul

cile e e begin Lak Lag aadll o GaipbY) @ e oy 1 g YY)
‘ﬁ‘ﬁd(d‘i%‘k‘)éuﬁh\s-’w(d;‘a—ﬂha)gebe}ﬁuteiﬂﬂm
:‘éjlﬂ\);ﬂ\‘;h:

sl Copl) el dhae) 5y ilillad e gpiia iy ¢ el 3o (2 a0 ARYy akany v (W
L EAN e Yy M@E\@BM\



—-Yyy—
Ja¥ qallaall

eyl A

(FEY) 12 Dl (Yol ) asadl Ga Je Al EY) sl e 2YY
lpabisial (3 Joadlly aSatl A alaial (L)

asSatl) GUS) N @ Yol

BB Dl L) T (ina 2T Separability aSadll 3 O b Y 1Y
Bal) o 2l ol 8 )1l kel e Gy M (ha) =l e
Il Lafy ¢ e Jliall Jad Al o aSaill da i Ganialy 5311y £ 130 £ gum g
pSaill Bl P b (il | Agida gl il i) maen o el e Gl
o Sim Y A sl el s md S oy of 4 daly LY sl e
B Y ¢ Lalal) dinea by yd JeSiul 3 ahle lagaia Jlag ¢ agatl )
(elal) dixll g gum ga Al iy (A G e Calida o UL SEY) 1 iy
ial) guaiueéja;akjﬁﬁs;m A A of palall e N
Al OpaSaall ()85 0 3 BV iy A o Wit iy L Gl e hal)
s ey o Jlalyl sl sledl 5l i Sf Uy e L cle Jia of 3 il
ﬁds¢p‘mzj_?.d,“g\hj‘;n\wgu\ﬁ,dsjﬁsﬂ\gauswﬁaé}m@g
GV (il il ¢ lilas e o e Qe aal B e Jaidy g3

Ll Ll . ) LAY Gl ¢ 99 Lo sl ppew 3pana oo b " 5l Al — Sl glaall aanlt * (77
el (ot iy ¢ gl e dpena 0] (guadl Gl LY Rals 5L ga aSadll Gl
oty ((Radll il ¢ Dbl ¢ G — Clejliall Hpudd Aond) Silaaglly aSaill ) Glyiey SV pel
O Bl A Al Appppandl ¢ Coppm = Copmn wSadll G 35aly AplaY) Gaatll Al Takiial e

o Ypac Yol gnn ¥ > sl ™Y



—-Yyé-
d@‘;;\ng,ﬂm‘sb‘qxﬁvt@uuﬁ;@g\@gﬂmwﬂy\@
¢ el dalu g ¢ Lgasay el Y sda oo LaB cile jlie ol 4y gudy o) Y
G O Tae — EaY i Gige Lo o — dglal) ol (alise 6

(") Ll
Claiiey Slee @llly Lol dall o aASadl G DG lae il -YUE
Akl (B At o L i) piaiil) AeSaa sluind (5 pmy OIS 3 ¢ Al 5 ol
e Jial SR e pSaall laga 13 o iy ¢ el ol B el Sl
g o iy ¢ il 138 (e 130 dalal il 13 Camy ¢ Eall (SUay Adlaiall
e of Glo | el daia b Aaiaa) ALl dgal) Juall s aSadll Cile) s
S o) el i) Ll of W) ¢ Al sl 90 Aalalal) Slalaally (Bl saY!
Eadl B el 62l e aatl Bl JOE fase Ol pw o sl @l
¢ Sad) e aSadll G IO g Allal ST Y ¢ ol gual) o A pall 5 A
15 ot 13T ghe ¥ pilall el leaSa (B L il il AaSas
b o=l Gossiet o5 A )i 4S50 ol 153 1 Bl OIS 3 ¢« Gossiet

St gyl et " i ST 4l S Gilan - 1Y G (o B S I PR P R R
sing A ond L e e ol e pene ] e plie Sy " Rpall da) (A '
Yode gip ¥ — e ¥V " Al gpal) ¢ Allugly ¢ G — Clejliall Zypl Abal Jiluglly aSadl ”
ol ASaY Adeall Alaall * Ghsixy ohy5a Ay Lad Sl LYY oo Al Ayjseendt = Cigym
ol Jgall ¢yl ands Yo )+ 50 Aealony (giad) S ¢ Joolowd dema plta [ aSal dlae) * Luia)
‘:,:.__.‘@ﬁ@u&u&mw\/ywgﬂlf,ﬂsﬂ\gm\mnm"L;-.gi)x,;‘.moua
CYebe Aaad £F a3l VY alaall ¢ Bhall Jragall daals ¢ Bgiall B Gaiadl bl Aaa A edia

Y e

" peaceful Settlement of Commercial Dispute — By Dr.M.I.M . Aboul —Enein . P 31

" International Arbitration and International Commercial Law : Synergy, Convergence
and Evolution , Chapter 8 Competence — Competence and Separability — American
Style " By Jack M. Graves , Yelena Davydan , Published by Touro Law ( Touro
College Jacob D. Fuchsberg Law Center ) 2011. A n Electronic copy Downloaded from
hitp://digitalcommons.tourolaw.edu/scholarlyworks/340/

" Separability , Competence — Competence and the Arbitrator's Jurisdiction in Singapore "
By Jack Tsen-Ta LEE , Published by Singapore Management University , Jan 1995- Page
421 . Downloaded from http://works.bepress.com/jacklee/contact.html
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= "An arbitration agreement is independent of the contract to which it relates. It shall not be
affected.if such contract is void."
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" Separability of arbitration agreement :
Unless otherwise agreed by the parties, an arbitration agreement which forms or was
intended to form part of another agreement (whether or not in writing) shall not be regarded

as invalid, non-existent or ineffective because that other agreement is invalid<or did not

come into existence or has become ineffective, and it shall for that purpose be treated as a
distinct agreement "
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Beijing Jianlong Heavy Industry Group Ltd & Ors [2013] EWHC 1063 Comm
v. Golden Ocean Group Ltd
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"English High Court addresses separability of arbitration clauses" By James Carter and
Hannah Kenndy Published in 26 June 2013 by dlapiper

. http://www.dlapiper.com/english-high-court-addresses-separability-of-arbitration-
clauses/#_ n 1
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"For that purpose, an arbitration clause which forms or was intended to form

part of another agreement shall be treated as an arbitration agreement independent of that
other agreement . A decision by the Arbitral Tribunal that such other agreement is non-
existent, invalid or ineffective shall not entail ipso jure the non-existence, invalidity or
ineffectiveness of the arbitration clause "
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"Enforcement of Arbitration Agreements and International Arbitral Awards: The New (™9

York Convention in Practice " By E. Gaillard, D. Di Pietro, Page 258 . May 2008
"JURISDICTION OF THE ARBITRAL TRIBUNAL - Current jurisprudence and problem
areas under UNCITRAL Model Law " By . Prof. Dr. Alan Uzelac - Report for the R.I.Z. /
UNCITRAL / DIS — Conference "Draft Digest on the UNCITRAL Model Law on
International Arbitration" on March 3-4, 2005 in Cologne, Germany .
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" Arbitral Jurisdiction " By Amokura Kawharu , Published in New Zealand Universities
Law Review, Vol 23 Page 6 . Dec 2008.=
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=" Negative Effect of Competence — Competence : The Rule of Priority in Favor of
the Arbitrators * By Emmanuel Gaillard , Yas Banifatemi , Chapter 8 - Page 359.

Electronic Paper Downloaded from http://www.shearman.com/ia_070208 01/
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"Article 1465 The arbitral tribunal has exclusive jurisdiction to rule on objections to (res)

its Jurisdiction."

" France Adopts New Law On Arbitration " By Emmanuel Gaillard — Published in New ™)
York Law Journal Monday , January 24, 2011- An ALM Publication . Volume 245-
NO.15

M. Zanzi v. M. de Coninck et autres, Cass. le civ., January 5, 1999, 1999 Rev.

Arb. 260, commentrary by Fouchard

(voY)

The New French Law on International Arbitration” By Beatrice Castellane — Published ™"
by Kluwer Law International —ISSN 0255 -8106 . 2011. Page 373

Article 30 : Competence of tribunal to rule its own jurisdiction= (ren)
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=1) Unless otherwise agreed by the parties , the tribunal may rule on its own substantive
jurisdiction , that is , as to -
(a) Whether there is a valid arbitration agreement
(b) Whether the tribunal is properly constituted , and
(c) What matters have been submitted to arbitration in accordance with the arbitration
agreement

(2) Any such ruling may be challenged by any available arbitral process of appeal or review or in
accordance with the provisions of this Part.

" Jurisdiction : Challenging the arbitrator's assertion or denial of jurisdiction — (o)

section 30.32 and 72 of the Arbitration Act 1996 " By Robert Thomas 18,May 2010. Page 5.
An Electronic version downloaded from
http://clients.squareeye.net/uploads/quadrant/1%20RT%20arbitration.pdf =

=See also : "_Arbitration in England and Wales " By Guy Pendell and Davied Bridge,
Published By CMS Cameron McKenna LLP , UK , Page 308 . An Electronic Version
downloaded from http://www.cmslegal.com/
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Article 6 . Para 4 : In all cases referred to the Court under Article 6(3) , the Court

shall decide whether and to what extent the arbitration shall proceed. The arbitration shall
proceed if and to the extent that the Court is prima facie satisfied that an arbitration
agreement under the Rules may exist .
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Article 23 (rev)

"Jurisdiction of the Arbitral Tribunal

23.1 The Arbitral Tribunal shall have the power to rule on its own Jurisdiction , including
any objection to the initial or continuing existence , validity or effectiveness of the
Arbitration Agreement " o
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Article 1448 v0)

When a dispute subject to an arbitration agreement is brought before a court , such court
shall decline jurisdiction , except if an arbitral tribunal has not yet been seized of the dispute
and if the arbitration agreement is manifestly avoid or manifestly not applicable .

A court may not decline jurisdiction on its own motion.
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" New Arbitration Law in France : The Decree of January 13.2011 " By Jean —Pierre (™

Harb , Page 4 .Published by Baker & McKenzie . Reprinted from the March 2011 issue of
Mealey's International Arbitration Report — ISSN 1089-2397 .

See also " Unified National Legal Treatment of International Commercial Arbitration : a
Continuning Challenge " By Horacio A. Grigera Naon . Published by American University
Washington College of Law — Volume 2 , Issue 1 — Article 2, Page 10 .2012
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Article 9 ,Paral.
" A party to an arbitration agreement against whom legal proceedings are brought (whether
by way of claim or counterclaim) in respect of a matter which under the agreement is to be
referred to arbitration may (upon notice to the other parties to the proceedings) apply to the
court in which the proceedings have been brought to stay the proceedings so far as they
concern that matter " .
" Interpreting Section 9(1) of the Arbitration Act 1996 : Lombard v GATX " By Gary

Born ,Wilmer Cutler Pickering Hale and Dorr LLP , Published by Wolters Kluwer , 24 May

2012
hitp://kluwerarbitrationblog.com/blog/2012/ 05/24/interpreting-section-91-of-the-arbitration-

[act-1996-lombard-v-gatx
Para 2. An application may be made notwithstanding that the matter is to be referred t
.arbitration only after the exhaustion of other dispute resolution procedures.
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Para 3. An application may not be made by a person before taking the appropriate v

procedural step (if any) to acknowledge the legal proceedings against him or after he has
-taken any step in those proceedings to answer the substantive claim

Para 4. On an application under this section the court shall grant a stay unless satisfied Y
that the arbitration agreement is null and void, inoperative, or incapable of being performed
Arbitration in England and Wales " By Guy Pendell and Davied Bridge, (r+)

Published By CMS Cameron McKenna LLP , UK , Page 308 . An Electronic Version
downloaded from http://www.cmslegal.com/

Para 5 .If the court refuses to stay the legal proceedings, any provision that an award is ¢ ™"

a condition precedent to the bringing of legal proceedings in respect of any matter is of no
.effect in relation to those proceedings
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Section 1032 . Para 1. A court before which an action is brought
in a matter which is the subject of an arbitration agreement shall, if the respondent raises
an objection prior to the beginning of the oral hearing on the substance of the dispute,
reject the action as inadmissible unless the court finds that the arbitration agreement is
null and void, inoperative or incapable of being performed
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"Article 11. Para 1. The arbitration agreement obliges the parties to comply with the

agreement and prevents the court from hearing dispute submitted to arbitration provided
that an interested party raises an objection to jurisdiction”

Para 2. The objection to jurisdiction shall not prevent the initiation or
continuation of the arbitral proceedings .=
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European Convention on International Commercial Arbitration of 1961 Done at Geneva,
April 21, 1961 United Nations, Treaty Series , vol. 484, p364 No. 7041
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Article 6. Para 3 "Where either party to an arbitration agreement has initiated arbitration
proceedings before any resort is had to a court, courts of Contracting States subsequently
asked to deal with the same subject-matter between the same parties or with the question
whether the arbitration agreement was non-existent or null and void or had lapsed, shall stay
their ruling on the arbitrator's jurisdiction until the arbitral award is made, unless they have
good and substantial reasons to the contrary "
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" In the event of a dispute between the Owner and the Operator (other than a matter to

be resolved Apursuant to Clause [ ] concerning the interpretation of any provision of this
agreement or the performance of any of the terms of this Agreement, such matter or matters
in dispute shall be finally settled :-

)

(e4)

a. under [the Rules of Conciliation and Arbitration of the International Chamber of
Commerce
b. by three arbitrators, one appointed by each Party, and the third, who shall be the
chairman, selected by  the two appointed arbitrators and failing agreement by the
[Chairman of the International Chamber of

Commerce;
¢. the language of the arbitration shall be English; and
d. the place of the arbitration shall be [ ].
See also : http://ppp.worldbank.org/public-private-partnership/ppp-overview/practical-
tools/checklists-and-risk—matrices/dispute-resolution-checklist-example
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" Public Private Partnerships In Greece — An Overview " By Michael Schaefer and Thomas
Voland , 26 November 2009. Published by Mondag
http://www.mondaq.com/x/87764/Government+Contracts+Procurement+PPP/Public+Private+P
artnerships+In+Greece+An+Qverview




—¥Ya-—

L Gaill & sl o bl dllue daly | 49130 S Aadla ol il
Oe gy ¢ ASEN agie ge AA3UN e Sl Ay sl Al aadl) e
& pedl gal Sl Jaf (e e (el Cda 3 aSaill dpaa Y aS) )
SERR TR WH | LN PSP

(eSSl ¢y gilBY _ ¢ YA
¢ Adlall 3515 IO e ASanSall 41 Hadll A gSall Cadd YOV Y/V /N
e 058 Oy ¢ O8N A I Al Bay all G ASIEN G as
G " Gl g aaill il jal o gimall g U andll 8 elag o ala VEY
G il 5 Sl 3Lk oo e Ul g pad el a) o Gailly ) TA salal
GLY) ¢ Al aie 8 ol Y alel da il AalS VYA Balal) Caiaiald
L agin Gagl ¢ g1 6 58 Als (3 QI 5515 G b s e
e liall &y gl apSaill ) e salll o Gl kY @ Y ¥ saldl il
Gl & Gk Al of oo ASAN s el o MaE e dnal

2 A5Y) Ja g lly aSatl)
S o @ukill caaly o o Spelall ool o plall -
agy )
" Study on PPP Legal & Financial Frameworks in the (e}

Mediterranean Partner Countries "
Prepared by European Investment Bank , Volume 1- A Regional Approach , May
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"Mexico Enacts PPP Law " By Cynthia Urda Kassis & Alezandro M.Padres ~ .( **"
. Published by Sherman & Sterling LLP. January 25,2012~ Project
Development & Finance Group . See also "Mexico: Dispute resolution under
the new public- private partnerships law " B}/ Herfried Woss , Pyblished in

Global Arbitration Review online news, 23" May 2012.
www.globalarbitrationreview.com
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—£YA-
IMF : International Monetary Fund
IFC : International Finance Cooperation
IBA : International Bar Association
ICC : International Chamber of Commerce
LCIA : London Court of International Arbitration
MIGA : Multilateral Invesﬁnent Guarantee Agency
PPP : Public Private Partnership
UNCITRAL : United Nations Commission
International Trade Law
WB : World Bank
| WIPO : World Intellectual Property Organization
WTO : World Trade Organization "
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